BEFORE THE INDIANA
CASE REVIEW PANEL

In The Matter of Betsy L. Gentry,
Petitioner
and
The Indiana High School Athletic Assoc. (IHSAA),
Respondent

CAUSE NO. 030218-29

Review Conducted Pursuant to
|.C. 20-5-63 et seq.
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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

Procedural History

Petitioner is an 18-year-old senior (d/o/b December 3, 1984) at Anderson High School (heresfter,
referred to as “ Anderson”). She attended Anderson Highland High School (hereefter, “Highland”) for
her freshman, sophomore, and junior years. She was a member of the varsity tennis team at Highland
dl threeyears. This past summer, Petitioner’s mother remarried. The family moved into aresdence
within the boundaries of Anderson. The Petitioner enrolled in Anderson and completed on August 13,
2002, the IHSAA Athletic Transfer Report. Highland completed the form on September 4, 2002,
indicating its belief the transfer was primarily for athletic reasons and recommending Petitioner be
indligible for competition pursuant to Respondent’ s by-law C-19-4.1

The IHSAA has promulgated a series of by-laws as a part of its sanctioning procedures for
interscholagtic athletic competition. Some by-laws apply to specific genders (“B” for Boys, “G” for
Girls), but most of the by-laws are *common” to dl potentid athletes and, hence, begin with “C.”
Rule C-19-4 provides asfollows:.

Transfersfor Primarily Athletic Reasons

To preserve the integrity of interschool athletics and to prevent or minimize recruiting, prosaytizing and
school ‘jumping’ for athletic reasons, regardless of the circumstances, student athletes who transfer
from one schoal to anew school for primarily athletic reasons or as a result of undue influence will
become indligible to participate in interschool athletics in the new school for a period not to exceed 365
days from the date the student enrolls at the new schooal,

provided, however, if astudent transfers and it is not discovered at that time that the transfer was
primarily for athletic reasons, then under those circumstances, the student may be declared indigible for
aperiod not to exceed 365 days following the date of enrollment or, may be declared indligible for a
period not to exceed 365 days commencing on the date that the Commissioner or his designee declares
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Respondent, by its Commissioner, reviewed the matter and, on September 27, 2002, declared
Petitioner indligible pursuant to C-19-4. On October 10, 2002, Petitioner appeded this decision to
Respondent’ s Review Committee. The Review Committee conducted its review on November 8,
2002, and issued its written decision on November 15, 2002, upholding the determination of ingligibility
for Petitioner.

Respondent’ s Review Committee noted that Petitioner attended Highland for her first three years of
high school. Her mother remarried in June of 2002, and then moved into a home located in the
Anderson digtrict. Anderson and Highland are both part of the same public school district (Anderson
Community School Corporation). The school digtrict has alocal version of the so-cdled “ senior rights’
law that permits students who complete their junior years at one high school to remain at that high
schoal for their senior years, even though their legd settlement may now be in the boundaries of a
different high school.? Petitioner and her mother indicated the reason for the transfer to Anderson was
in order for the mother to be closer to her employment in Indiangpolis. There were adso socid reasons.
Petitioner gpparently has a number of friends at Anderson, and has participated in a number of socia
activities a that school. Highland indicated that it believed the transfer was for athletic reasons, citing
gtatements indicating Petitioner’ s displeasure at being the No. 2 singles player for the tennis team, even
though the tennis team had been successful, reaching the state finalsin 2001. Petitioner, who had
sought to become amascot for Highland, dlegedly stated to Highland personne that, should she not
become the mascot, she would transfer. There were aso statements from the father of an Anderson
player that should Petitioner transfer to Anderson, the Anderson team would be “a very strong team.”
The Review Committee aso noted the new resdence is further from Highland but gpproximately the
same distance from Anderson as her former residence.

Based on these findings, the Respondent’ s Review Committee concluded that Petitioner did transfer
schools with a corresponding change of residence by her parents, which would normdly entitle her to
full digibility a Anderson.® “However, since the new homeisjust as far from Anderson asthe old
home, and since [Petitioner] has senior rights to remain at Highland her senior yesar, thereisno

the sudent indigible which was the result of a
transfer for primarily ahletic reasons. (All references are to the 2002-2003 by-laws.)

The Statutory version creates the same right, but alows a student to remain a the student’s
high school for the student’ s senior year even though the student has moved from the schoal didtrict
altogether. 1.C. 20-8.1-6.1-1(a)(7).

3Rule C-19-5. Transfer Eligibility with Change of Residence by Par ent(s)/guar dian(s)
A student who transfers with a corresponding change of residence to anew didtrict or territory by the
sudent’s custodia parent(s)/guardian(s) may be declared immediately eligible, provided the change of
residence was bonafide.
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judtification to transfer schools and no justification for full digibility under Rule 19-5.” (Review
Committee decison, Transcript a 107). The Review Committee found that Petitioner’ s motivation was
to obtain an athletic advantage by transferring to Anderson, where she would be the No. 1 singles
player. Petitioner had planned to transfer to Anderson before the summer wedding of her mother.

The Review Committee did not accept the non-athletic socid reasons proffered by Petitioner asthe
reason for her transfer. Petitioner had a number of friends at both Anderson and Highland. A senior as
well liked and athletically talented as Petitioner would not want voluntarily to transfer schools for her
senior year. Petitioner did not present a compelling reason for her transfer that did not include a
primary ahletic reason.

APPEAL TO THE CASE REVIEW PANEL

Petitioner appeded the adverse decison of the Review Committee to the Indiana Case Review Pand
(CRP) on February 18, 2003.* The CRP notified the parties by memorandum of February 18, 2003,
of their respective hearing rights. The Respondent was asked to forward its record. The parent was
provided with a*Consent to Disclose Student Information.” The parent, on March 5, 2003, eected to
have the hearing proceedings open to the public. The Respondent provided the record of its
proceedings on March 6, 2003. A hearing date was set for March 17, 2003.  The record of the
proceedings before the Review Committee was received on March 6, 2003, and photocopied and
transmitted on that date to CRP members.®

The parties appeared on that date for the hearing. Petitioner was represented by her mother.
Respondent was represented by counsd. Respondent introduced two additiona exhibits. Exhibit R-1
is amemorandum to the Highland athletic director from the Highland guidance counsdor.® Exhibit R-2
isapart of anewspaper sory that appeared in the Anderson Herald Bulletin on July 20, 2001.

“The CRP is a nine-member adjudicatory body gppointed by the Indiana State Superintendent
of Public Ingtruction. The State Superintendent or her designee serves asthe chair. The CRPisa
public entity and not a private one. Its function isto review find sudent-digibility decisons of the
IHSAA when a parent or guardian so requests. Its decisions are to be student-specific, applying only
to the case before the CRP. The CRP s decision does not affect any By-Law of the IHSAA.

5The hearing was conducted before CRP members Joan Kdller, chair designee; PamelaA.
Hilligoss, James Perkins, Jr.; Michad L. Ross, Brenda K. Sebastian; and Terry Thompson.

®Although the Petitioner did not object to this exhibit, it isa hearsay document. The author was
not present to be cross examined. Exhibit R-2 is part of a newspaper article. The record from
Respondent’ s proceedings aso contained a newspaper article from The Herald Bulletin aswdll as
references to newspaper articles during presentations. See Transcript, pp. 22-23, p. 77. The
newspaper articles have agreater indicia of reliability and less susceptibility to conjecture and
speculation.
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Petitioner did not object to ether of these documents.

The following Findings of Fact and Conclusions of Law are based upon the evidence and testimony
presented at the hearing in this matter, aswell as the record asawhole. All Findings of Fact are based
upon evidence presented that is substantial and reliable. 1.C. 4-21.5-3-27(d).

FINDINGS OF FACT

1. Petitioner is an 18-year-old senior (d/o/b December 3, 1984) enrolled in Anderson High
School. She atended Anderson Highland High School for her freshman, sophomore, and
junior years of high schoal.

2. Petitioner’ s mother became engaged in December of 2001. She remarried on June 15, 2002.
Petitioner’ s house in Highland was gpproximately 1500 square feet. The newly formed family
would require alarger house. Petitioner’ s step-father had a condominium, which would
likewise be too amdl for the newly formed family. A house was located sometime in March of
2002, but a bid was not made until May 5, 2002. The Highland residence was eventualy sold
on contract, while the condominium is being rented. The family moved from its resdence in the
Highland district to the residence in the Anderson district on August 1, 2002.”

3. Petitioner has been an avid tennis player. She participated in U.S. Tennis Association (USTA)
junior tennis until the end of her eighth grade year. Petitioner wished to participate in more
typica high schoal activities, with which USTA involvement would have interfered.  Since
entering high school, she has participated in interscholastic competition sanctioned by
Respondent as well aslocad summer tournaments.

4, Petitioner had been the No. 2 singles player on the Highland team. The No. 1 singles player is
reportedly the best player in the state and a defending champion. Petitioner, during the 2002
season, began to experience tendinitis, a condition more commonly known as “tennis elbow.”
Prior to experiencing this condition, Petitioner had expressed adesire to play No. 1 doubles.
Although her coach firdt learned of this during the summer of 2001, it did not seem to pose any
particular problem. He did not raise this as an issue during the Respondent’ s investigation. In
fact, he promoted Petitioner as part of a doubles team that could make it to the Sate finals.

"The Respondent’ s Review Committee believed that the fact the new residence was equi-
distant from the two high schools was relevant. The CRP disagrees. The location of the residence
within a certain atendance areais rdevant; its distance to another high schoal is not.
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Petitioner did play on the No. 1 doubles team until her injury forced her to miss playing and
practicing from April 23, 2002, through May 17, 2002.

When Petitioner returned, the Highland coach did not require any medica clearance or inquire
asto any medica redtrictions. He asked Petitioner to play No. 2 singlesin hopes Highland
could win the sectiond. Petitioner did advance to the regional competition, but had to retire
dueto the pain. Petitioner wanted to play doubles, in part to protect herself from further injury.

The Highland tennis coach was not consgtent in histestimony. At one point, he stated
Petitioner did not see the trainer, but later testified that she did recelve attention and trestment
from the Highland trainer. He seemed unsure whether Petitioner was receiving medica
treatment for her “tennis elbow,” but both the trainer and the Highland athletic director were
aware that she was receiving such treatment.

Petitioner did inquire of her coach whether it might be possible for her and the No. 1 singles
player to be the No. 1 doubles team during the 2003 season. The coach indicated he would
discuss thiswith the No. 1 singles player but not till after the tournament. The discussion never
occurred because Petitioner transferred.  Petitioner was aware that should she wish to be No.
1 sngles player, she could engage in a*“ chalenge match” as ameans of securing the position.
Both Petitioner and the Highland coach agree that she never initiated such a* chalenge match.”
Although the Highland coach is the source of the statement that Petitioner was dissatisfied, he
a0 provided testimony that supports Petitioner’ s rendition that she was more interested in No.
1 doubles.

Petitioner denies ever expressing dissatisfaction at being the No. 2 singles player behind the
No. 1 singles player. In support of this, she notes that she wanted to play doubles, in part to
protect herself from further injury and in part because the opportunity to reach the sate finds
were enhanced by playing on the No. 1 doubles team.

The Highland tennis coach rdated a conversation he had with the father of atennis player at
Anderson. Petitioner and another Highland player were playing tennis with two Anderson
players, with the father paying for the court time. The Highland coach indicated that thiswas
not a problem, but asserted that a statement by the father to the effect that, should Petitioner
play for Anderson, the Anderson team would be much better, dtered the tennis coach’s view of
the Stuation. The declarant was never interviewed regarding the import of this dleged
statement, nor was the declarant presented for examination and cross examination at the
hearing in this matter.

The Highland coach tedtified that he inquired of aformer tennis player whether Petitioner was
planning on moving to Anderson and was advised that thiswas likely. However, this declarant
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was never interviewed regarding the import of this alleged statement, nor was she presented for
examination and cross examination & the hearing in this matter.

Highland personnel were aware that Petitioner’s mother had become engaged and was to
remarry during the summer of 2002.

Anderson and Highland are both high schools within the same public school corporation, the
Anderson Community School Corporation. Thereis along-standing policy, abeit unwritten,
that the high schools are encouraged not to air publicly any disagreements regarding transfers.
This unwritten but viable policy does not require absolute agreement. The genesisfor the policy
stems from gpparent disputes that occurred nearly two decades ago. School personnel testified
that thereis consderable fluidity of student migration between the two high schools. Most
transfers are not related to athletics, but those that are related are, by and large, resolved
without disagreement. The Highland athletic director testified that there have been only two (2)
recent disputes over transfers that involved athletics.

On May 3, 2002, Petitioner had a conversation with the Highland athletic director regarding
trying out to become the Highland mascot. The Highland basebd| coach was aso present.
During this conversation, Petitioner expressed her genera dissatisfaction with her current role
on the tennis team and indicated that, should she not be selected for the mascot, she would
transfer. Petitioner admits the statement and the circumstances. She explained that the
gtatement was the result of frustration and anger about rumors of her impending transfer to
Anderson. She dso stated that, even had she been named the mascot, she would have
transferred to Anderson.

The Highland athletic director acknowledged that athletic participation was not the only
motivating factor for Petitioner’ s transfer, but he stated he believed it figured prominently in the
decison.

Although Highland personnd were aware of the engagement and remarriage of Petitioner’s
mother, Anderson personnd did not inquire further regarding these factors when Anderson
learned that Highland opposed ahletic digibility for Petitioner. Notwithstanding the athletic
transfer, Anderson acknowledged that Petitioner has “legd settlement” within the Anderson
attendance boundaries.

The Anderson Community School Corporation has aloca verson of the so-caled “senior
rights’ rule that would have permitted Petitioner to attend Highland her senior year even though
shelived in the Anderson attendance area. The loca “senior rule’ creates a choice for the
Petitioner and does not mandate her attendance at her former school.



CONCLUSIONS OF LAW

Although the IHSAA is avoluntary, not-for-profit corporation and is not a public entity, its
decisons with respect to student digibility to participate in interscholastic athletic competition
are consdered “gate action” and for this purpose makes the IHSAA andogous to aquasi-
governmenta entity. IHSAA v. Carlberg, 694 N.E.2d 222 (Ind. 1997), reh. den. (Ind. 1998).
The Case Review Panel has been created by the Indiana General Assembly to review fina
student eigibility decisions with respect to interscholastic athletic competition. I.C. 20-5-63 et
seg. The Case Review Pand has jurisdiction when a parent or guardian invokes the review
function of the Case Review Pandl. In theingtant matter, the IHSAA has rendered afind
determination of student-eligibility adverse to the Student. The Petitioner timely sought review.
The Case Review Pand hasjurisdiction to review and determine this matter.

Although Respondent, in its investigation of transfer Situations, relied upon representations and
documents that may not otherwise be admissble or relevant in a due process hearing under the
Adminigtrative Orders and Procedures Act, the Case Review Panel must base its decisions on
evidence that is subgtantia and reliable. In this matter, the CRP has been invited to engage in
conjecture and speculation regarding the intent and import of hearsay declarations by persons
not presented for examination or cross examination. Even in the absence of objection to such
statements or documents, the CRP is not required to treat such obvious hearsay as *“ substantia
and reliable,” especidly whereit does not satisfy any of the exceptions to the hearsay rule. The
Highland tennis coach is the only source for two such statements, the one from the father of an
Anderson player and the one from aformer player. The tennis coach isthe only one who
testified that Petitioner expressed dissatisfaction at playing behind the No. 1 singles player, even
though his testimony actually supports Petitioner’ s rendition of her desireto play No. 1 doubles
and not No. 1 singles. The tennis coach was dso inconsstent in his testimony regarding
Petitioner’ s receiving trestment from the Highland trainer or her receiving continuing medica
attention. Hisdecison to play her at No. 2 Snglesin order to win the sectional's, despite her
long absence dueto “tennis elbow,” raises serious questions regarding his judgment. The
foregoing damaged his credibility. The hearsay he provided was overly prgjudicid to
Petitioner, grestly outweighing any redevancy.

Anderson High Schooal faled to conduct a satifactory investigation to determine whether
Petitioner had satisfied Respondent’ s criteriafor continued eligibility. 1ts decison not to
conduct a stisfactory investigation was influenced by along-standing unwritten policy of the
public school didtrict that militates againgt public disagreements between the high schools
regarding transfer disputes.

Had Anderson High School conducted a satisfactory investigation, it would have discovered

that there were legitimate reasons for the Petitioner’ s move and eventua enrollment in
Anderson, to wit: the engagement of Petitioner’s mother in December; the mother’ s bidding on
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ahouse in the Anderson area.on May 5, 2002; her remarriage in June of 2002; her sdlling of
her Highland residence on contract and her husband' s renting of his condominium; and the
family’ s move into the Anderson resdence on August 1, 2002. Anderson High School
accepted these facts for the determination of Petitioner’ sright to attend Anderson High Schoal.
Anderson offers no reason why these same facts should be negated because of ahletic
objections from Highland.

5. Petitioner, under the school didtrict’s“senior rights’ rule, had the eection to remain a Highland
or atend Anderson. She chose Anderson. The choice was hers to make and is not dictated
by Respondent’ s by-laws.

6. Petitioner’ s change of residence was alegitimate, bona fide one that satisfies Rule C-19-5.

ORDER

1. The decision of the Respondent to deny digihility to Petitioner is nullified. The Petitioner shall
have immediate full athletic digibility. The votein thisregard was 5-1.

DATE__March 21, 2003 /9 Joan Kdler, Chair
Indiana Case Review Pand

APPEAL RIGHT

Any party aggrieved by the decision of the Case Review Pand hasthirty (30) calendar days from
receipt of thiswritten decision to seek judicia review in acivil court with jurisdiction, as provided by
[.C. 4-21.5-5-5.
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